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§181.72(a) of this part in regard to a
good imported into the United States
and prior to denying preferential tariff
treatment on the import transaction
which gave rise to the origin
verification, Customs shall provide the
exporter or producer whose good is the
subject of the verification with a writ-
ten determination of whether the good
qualifies as an originating good. Sub-
ject to paragraph (b) of this section,
the written origin determination shall
be sent within 60 calendar days after
conclusion of the origin verification
process, unless circumstances require
additional time, and shall set forth:

(1) A description of the good that was
the subject of the verification together
with the identifying numbers and dates
of the export and import documents
pertaining to the good;

(2) Subject to the provisions of
§181.131 of this part and except in the
case of a negative origin determination
where specific findings of fact cannot
be made because of a failure to respond
to a follow-up verification letter or
questionnaire sent under §181.72 of this
part, a statement setting forth the
findings of fact made in connection
with the verification and upon which
the determination is based; and

(3) With specific reference to the
rules applicable to originating goods as
set forth in General Note 12, HTSUS,
and in the appendix to this part, the
legal basis for the determination.

(b) Negative origin determinations. If
Customs determines, as a result of an
origin verification initiated under
§181.72(a) of this part, that the good
which is the subject of the verification
does not qualify as an originating good,
the written determination required
under paragraph (a) of this section:

(1) Shall be sent by certified or reg-
istered mail, or by any other method
that produces a confirmation of receipt
by the exporter or producer, if so re-
quested by the customs administration
of Canada or Mexico from which the
good was exported; and

(2) Shall, in addition to the informa-
tion specified in paragraph (a) of this
section, set forth the following:

(i) A notice of intent to deny pref-
erential tariff treatment on the good
which is the subject of the determina-
tion;
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(ii) The specific date after which
preferential tariff treatment will be de-
nied, as established in accordance with
§181.76(a)(1) of this part;

(iii) The period, established in ac-
cordance with §181.76(a)(1) of this part,
during which the exporter or producer
of the good may provide written com-
ments or additional information re-
garding the determination; and

(iv) A statement advising the ex-
porter or producer of the right to file a
protest under 19 U.S.C. 1514 and part
174 of this chapter:

(A) Within 90 days after notice of liq-
uidation is provided pursuant to part
159 of this chapter; or

(B) In cases where the negative origin
determination does not result in a lig-
uidation, within 90 days after the date
of issuance of the written determina-
tion.

§181.76 Application of origin deter-
minations.

(a) General. Except as otherwise pro-
vided in this section, an origin deter-
mination may be applied upon issuance
of the determination under §181.75 of
this part.

(b) Negative origin determinations. In
the case of a negative origin deter-
mination issued under §181.75(b) of this
part:

(1) The date on which preferential
tariff treatment may be denied shall be
no earlier than 30 calendar days from
the date on which:

(i) Receipt of the written determina-
tion by the exporter or producer is con-
firmed, if a request under §181.75(b)(1)
of this part has been made; or

(ii) The written determination is sent
by Customs, if no request under
§181.75(b)(1) of this part has been made;
and

(2) Before denying preferential tariff
treatment, Customs shall take into ac-
count any comments or additional in-
formation provided by the exporter or
producer during the period established
in accordance with paragraph (b)(1) of
this section.

(c) Cases involving a pattern of con-
duct. Where multiple origin
verifications initiated under §181.72(a)
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of this part indicate a pattern of con-
duct by an exporter or producer involv-
ing false or unsupported representa-
tions on Certificates of Origin that a
good imported into the United States
qualifies as an originating good, Cus-
toms may deny subsequent claims for
preferential tariff treatment on iden-
tical goods exported or produced by
such person until that person estab-
lishes compliance with the rules appli-
cable to originating goods as set forth
in General Note 12, HTSUS, and in this
part, provided that advance written no-
tice of the intent to deny such claims
is given to the importer. For purposes
of this paragraph, a ‘‘pattern of con-
duct’” means repeated instances of false
or unsupported representations by an
exporter or producer as established by
Customs on the basis of not fewer than
two origin verifications of two or more
importations of the good that result in
the issuance of not fewer than two
written determinations issued to that
exporter or producer pursuant to
§181.75 of this part which conclude, as a
finding of fact, that Certificates of Ori-
gin completed and signed by that ex-
porter or producer with respect to iden-
tical goods contain false or unsup-
ported representations.

(d) Differing determinations. Where
Customs determines, either as a result
of an origin verification initiated
under §181.72(a) of this part or under
any other circumstance, that a certain
good imported into the United States
does not qualify as an originating good
based on a tariff classification or a
value applied in the United States to
one or more materials used in the pro-
duction of the good, including a mate-
rial used in the production of another
material that is used in the production
of the good, which differs from the tar-
iff classification or value applied to the
materials by the country from which
the good was exported, the Customs de-
termination shall not become effective
until Customs provides written notifi-
cation thereof both to the U.S. im-
porter of the good and to the person
who completed and signed the Certifi-
cate of Origin upon which the claim for
preferential tariff treatment for the
good was based.

(e) Applicability of a determination to
prior importations. Customs shall not
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apply a determination made under
paragraph (d) of this section to an im-
portation made before the effective
date of the determination if, prior to
notification of the determination, the
customs administration of the country
from which the good was exported ei-
ther issued an advance ruling under Ar-
ticle 509 of the NAFTA or any other
ruling on the tariff classification or on
the value of such materials, or gave
consistent treatment to the entry of
the materials under the tariff classi-
fication or value at issue, on which a
person is entitled to rely and on which
that person did in fact rely. For pur-
poses of this paragraph, the person who
received notification of the determina-
tion shall demonstrate to the satisfac-
tion of Customs, in writing within 30
calendar days of receipt of the notifica-
tion, that the conditions set forth here-
in have been met. For purposes of this
paragraph:

(1) A ‘“‘ruling” on which a person is
entitled to rely in the case of Canada
must be issued pursuant to section
43.1(1) of the Customs Act (Advance
Rulings) or in accordance with Depart-
mental Memorandum 11-11-1 (National
Customs Rulings) and in the case of
Mexico must be issued pursuant to Ar-
ticle 34 of the Codigo Fiscal de la
Federacion and pursuant to Article 30
of the Ley Aduanera or the applicable
provision of Mexican law related to ad-
vance rulings under Article 509 of the
NAFTA; and

(2) “‘Consistent treatment’”’ means
the established application by the Ca-
nadian or Mexican customs administra-
tion that can be substantiated by the
continued acceptance by the customs
administration of the tariff classifica-
tion or value of identical materials on
importations of the materials into Can-
ada or Mexico by the same importer
over a period of not less than two years
immediately prior to the date of signa-
ture of the Certificate of Origin for the
good that is the subject of the deter-
mination referred to in paragraph (d) of
this section, provided that with regard
to those importations:

(i) The tariff classification or value
of the materials was not the subject of
a verification, review or appeal by that
customs administration on the date of
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the determination under paragraph (d)
of this section; and

(ii) The materials had not been ac-
corded a different tariff classification
or value by one or more district, re-
gional or local offices of that customs
administration on the date of the de-
termination under paragraph (d) of this
section.

(f) Detrimental reliance. If Customs
proposes to deny preferential tariff
treatment to a good pursuant to a de-
termination made under paragraph (d)
of this section, Customs shall postpone
the application of the determination
for a period not exceeding 90 calendar
days from the date of issuance of the
determination where the U.S. importer
of the good, or the person who com-
pleted and signed the Certificate of Or-
igin upon which the claim for pref-
erential tariff treatment for the good
was based, demonstrates to the satis-
faction of Customs that it has relied in
good faith to its detriment on the tariff
classification or value applied to such
materials by the customs administra-
tion of the country from which the
good was exported.

[T.D 95-68, 60 FR 46364, Sept. 6, 1995, 61 FR
1829, Jan. 24, 1996]

Subpart H—Penalties

§181.81 Applicability to NAFTA trans-
actions.

Except as otherwise provided in
§181.82 of this part, all criminal, civil
or administrative penalties which may
be imposed on U.S. importers, export-
ers and producers for violations of the
Customs and related laws and regula-
tions shall also apply to U.S. import-
ers, exporters and producers for viola-
tions of the laws and regulations relat-
ing to the NAFTA.

§181.82 Exceptions to application of
penalties.

(a) General. A U.S. importer who
makes a corrected declaration under
§181.21(b) of this part shall not be sub-
ject to civil or administrative penalties
for having made an incorrect declara-
tion, provided that the corrected dec-
laration was voluntarily made. In addi-
tion, civil or administrative penalties
provided for under the U.S. Customs
laws and regulations shall not be im-
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posed on an exporter or producer in the
United States who voluntarily provides
written notification pursuant to
§181.11(d) of this part with respect to
the making of an incorrect certifi-
cation.

(b) “Voluntarily’ defined—(1) General.
For purposes of paragraph (a) of this
section, the making of a corrected dec-
laration or the providing of written no-
tification of an incorrect certification
will be deemed to have been done vol-
untarily if:

(i) Done before the commencement of
a formal investigation;

(ii) Done before any of the events
specified in §162.74(i) of this chapter
have occurred;

(iii) Done within 30 calendar days
after either the U.S. importer with re-
spect to a declaration that an imported
good qualified as an originating good,
or the U.S. exporter or producer with
respect to a certification pertaining to
a good exported to Canada or Mexico,
had reason to believe that the declara-
tion or certification was not correct;

(iv) Accompanied by a written state-
ment setting forth the information
specified in paragraph (b)(3) of this sec-
tion; and

(v) In the case of a corrected declara-
tion, accompanied or followed by a ten-
der of any actual loss of duties in ac-
cordance with paragraph (b)(5) of this
section.

(2) Cases involving fraud. Notwith-
standing paragraph (b)(1) of this sec-
tion, a person who acted by means of
fraud in making an incorrect declara-
tion or certification may not make a
voluntary correction thereof. For pur-
poses of this paragraph (b)(2), the term
“fraud’” shall have the meaning set
forth in paragraph (B)(3) of appendix B
to part 171 of this chapter.

(3) Written statement. For purposes of
paragraph (a) of this section, each cor-
rected declaration or notification of an
incorrect certification shall be accom-
panied by a written statement which:

(i) Identifies the class or kind of good
to which the incorrect declaration or
certification relates;

(ii) Identifies each import or export
transaction affected by the incorrect
declaration or certification with ref-
erence to each port of importation or
exportation and the approximate date
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